
	
	

	
	


Guide to completing the External Consultant’s Questionnaire – Q&As 
This Q&A is intended to assist Commissioning Managers and Local People Teams in answering common questions relating to the engagement of consultants/contractors and should be read before completing the External Consultant’s Questionnaire (ECQ). The ECQ and supporting resources can be found in the contingent worker area of Inside.Barnardos.
1) What is ‘IR35’ and what are the new rules?

2) What is an ECQ?
3) Who is the ECQ intended for?
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4) What does the ECQ include?  
5) What other pre-engagement checks do I need to carry out? 
6) Once the ECQ has been completed and an applicant’s tax status has been assessed as being ‘outside’ of IR35, what next? 
7) What approval is required?

8) If I am hiring, is there a standard consultancy agreement that needs to be issued to the consultant/contractor?

1) What is ‘IR35’ and what are the new rules? 
IR35’ is a term used to describe off-payroll working – i.e. anyone we are not paying through our payroll e.g. consultants/ contractors. 
From April 2021, new legislation regarding off-payroll working is to be introduced to ensure that individuals who are paid through their own personal service company (PSC)
, but are treated like employees, pay broadly the same tax and insurance contributions as an employee. 

The new rules shift the responsibility for assessing IR35 obligations from the contractor or Personal Services Company to the end-user i.e. Barnardo’s. Barnardo’s will therefore be responsible for determining whether contractors engaged through a PSC fall inside (or outside) IR35, and therefore need to be taxed like employees, including deductions for income tax and NI contributions, on top of employers’ NI contributions. It is therefore essential that the ECQ form is completed and an individual’s tax status is determined using HMRC’s Check for Employment Test Tool (CEST).  Should we incorrectly engage an individual on a self-employed basis when they fail to meet the criteria, Barnardo’s could be liable for significant additional costs i.e. Income Tax, National Insurance Contributions and penalties from HM Revenue and Customs (HMRC). Further detailed guidance about the changes can be accessed at https://www.gov.uk/guidance/understanding-off-payroll-working-ir35

2) What is the ECQ?

The purpose of the ECQ is to determine the status of a worker for tax purposes (whether they would be deemed self‑employed or employed). This involves looking at the nature of the engagement and the factors that determine employment status. The ECQ includes a link to HMRC’s Check Employment Status for Tax (CEST) Tool which must be used to help determine tax status – refer to ‘Process Guidance for managers and Local People Teams’.  It is the responsibility of the Commissioning Manager to ensure that an ECQ is completed.  

3) Who is the ECQ intended for? 
An ECQ must be completed for all consultants/contractors (including any that operate as a Ltd company e.g. Personal Services Company (see Q2) before services are engaged.    

If the applicant is a current employee do not complete the ECQ form and discuss alternative options with the Assistant Director, People for your Region/Business Area e.g. setting up a new post as an additional assignment.
4) What does the ECQ include?

The Commissioning Manager should complete the ECQ form in conjunction with the prospective Consultant and Local People Team. The form is split into the following sections:
Section A – Establishing Status
This section is for the Commissioning Manager to complete. There is a link to the HMRC Check Employment Status for Tax (CEST) tool which must be used to conduct the status assessment. HMRC will stand by the result, provided it has been used in accordance with their guidance and all information has been correctly entered, so questions need to be answered accurately.
Section B – For the Consultant 
This section includes details of Barnardo’s Welcome Pack (see Q5 regarding pre-engagement checks) which is for the consultant to read. It details Barnardo’s confidentiality policy, obligations under the data protection act, and information on our IT Code of Practice and Safeguarding Code of Conduct. The consultant must agree to the statements required by Barnardo’s and sign the declaration before the commencement of any engagement.
Section C – Information and Documentation Required
This section provides a checklist to help ensure that all relevant administration is complete. The relevant documents/information should be issued/requested by the Commissioning Manager and the Local People Team.
Section D – Confirmation by Commissioning Manager
A declaration to be signed by the Commissioning Manager, confirming the details on the form are accurate, all sections have been completed and a copy of the Welcome Pack has been provided to the consultant.

Section E – Personal Details
This section requires the consultant to provide the relevant details needed to be set up as a consultant for Finance and payment purposes. It also includes an authorisation section to be completed by the Commissioning Manager’s Manager and the Assistant Director, People for the Region/ Business Area
 and Purchase Ledger Account details to be completed by Accounts Payable.
Section F - Criminal Records and Disqualification 

This section requires the consultant to complete and sign the Criminal Records, Disqualification & Declaration form

5) What other pre-engagement checks do I need to carry out? 
References:
· As a childcare charity, safeguarding and protecting children is an integral part of our work. We are rigorous in our reference checks for this reason. 
· References that cover at least the last five years of work
 are required for roles that involve working with children and/or vulnerable adults or two years, for all other roles. One of these should be from the consultant’s current or most recent hirer and at least one reference should confirm the consultant’s suitability for the work required. Refer to Barnardo’s policy on Obtaining References.
Disclosure Checks:  
· At the outset, the hiring manager must decide if the role is eligible for a disclosure check. An individual whose work will involve working closely and on unsupervised basis with children and/or vulnerable adults is likely to be engaged in Regulated Activity. Please refer to Barnardo’s Criminal Record policies to help you to determine whether the nature of the work meets the definition of Regulated Activity and/or by referring to the Disclosure and Barring Service’s online eligibility tool and guidance (England and Wales only). If it does it is the responsibility of the hiring manager to seek the individual’s consent to an Enhanced Disclosure Check via Disclosure and Barring Service/Disclosure Scotland/Access NI, as appropriate, including a check against the relevant workforce barred list(s), where relevant. 

· Section F of the ECQ form covers ‘Criminal Records, Disqualification & Declaration’. If any information is declared in Section A, it should be carefully considered and risk assessed in terms of its seriousness and relevance. If information is declared in Sections B and C, once the Disclosure certificate is received, it should be checked against the Declaration. If the Disclosure contains criminal record information not previously known to Barnardo’s this should be considered and discussed with the consultant. In any event a risk assessment 
must be undertaken, which depending upon the outcome of the risk assessment may lead to non-engagement of the consultant. Hiring managers should contact their Local People Team for advice.  
· No-one should start undertaking any regulated activity until Barnardo’s has received the satisfactory check, except in limited circumstances following a risk assessment and Director approval. 
IT Code of Practice:
The IT Code of Practice applies to everyone who accesses Barnardo's IT Systems including external consultants. Recruiting managers must therefore ensure that:
· External consultants are required to read and confirm their acceptance of the IT Code of Practice when they first log on to Barnardo’s system and when updated versions of the IT Code of Practice are issued

· External consultants either use Barnardo's IT equipment (desktop, laptop, smart phone), or connect securely to their own device, via Appstream. No other use, outside of this provision, is permitted. In particular, it is never permitted to store any personal or other confidential information on any non-Barnardo’s equipment (e.g. a home pc), as this breaches the Data Protection Act.
· Barnardo's IT equipment and Appstream are provided, to ensure that all Barnardo's information is processed securely, in accordance with the IT Code of Practice.
Welcome Pack:
· It is the hiring managers responsibility to ensure that the contractor/consultant receives Barnardo’s Welcome pack prior to any engagement. 
· The consultant/contractor is required to read the policies/codes located within the Welcome pack and confirm their acceptance to the ‘Declaration’ prior to their services being engaged. It is the hiring manager’s responsibility to obtain the signed declaration form from the consultant and ensure it is returned with the ECQ paperwork to the LPT. 
6) Once the ECQ has been completed and an applicant’s tax status has been determined as being ‘outside’ of IR35, what next? 
When the form and CEST tool have been completed, the Commissioning Manager should complete and issue the Status Determination Statement (SDS) to the consultant. A copy of the SDS should be forwarded to the Assistant Director, People along with the ECQ, Welcome Pack declaration and a copy of the CEST result for approval. 
The LPT will need to create a contingent worker record within Oracle and ensure that a copy of the ECQ, Welcome Pack declaration, SDS and CEST result is retained and stored within a confidential area in Content Server. It is important that there is a clear audit trail should a disagreement arise and/or there is an enquiry by HMRC.
All paperwork MUST be approved in order for Finance to arrange supplier set up.   
The Commissioning Manager must revisit the statement determination and repeat the CEST test if there is a change in working practice and/or contractual arrangements, but as a minimum at least annually, to review whether that determination is still accurate. 
7) What approval is required? 
If an assessment of ‘inside’ IR35 is determined, the manager should contact the Local People Team to discuss the options (set out in the process guidance for managers and Local People Teams).
  
If a consultant/contractor is determined as being self-employed, and ‘outside’ of IR35, then they can be paid gross via their invoice. The AD People should review the ECQ, SDS and CEST tool result then sign and date Section E in the area provided to confirm that they are in agreement with the SDS of the applicant, based on all of the information provided by the Commissioning Manager and the prospective Consultant.
Provided that approval has been given by Commissioning Manager’s Manager to hire, the AD People should then send a copy of Section E to Accounts Payable, Barnardo House for them to set up a unique supplier number for the consultant. This section can be submitted via email to accounts.payable@barnardos.org.uk along with AD People approval included within the email trail. A supplier number will be created and sent to the Local People Team, who in turn will forward the supplier number information to the Commissioning Manager for invoice coding and payments to be made to the Consultant. 
8) If I am hiring, is there a standard agreement that needs to be issued to the consultant? 

Yes, a standard consultancy agreement is available from your Local People Team (located in the Confidential to People Workgroup). Any revisions should be directed to In house Legal, via the Local People Team. 
�‘The term ‘personal service company’ (PSC) is not defined in law, but is usually a Ltd company (consisting of an individual or small group of individuals). For any engagement the client (e.g. Barnardo’s) will pay the PSC for the individual’s services without first deducting income tax or National Insurance contributions (NICs) as it would for any employee under PAYE. A PSC may also be Limited Liability Partnership (LLP)’.











� Please do not use the generic ‘UK AD People’ email group to return the completed forms. You must send it to the named ADP for your area


� Additionally, refer to the � HYPERLINK "https://inside.barnardos.org.uk/sites/default/files/uploads/Obtaining%20references%20policy%20and%20procedure.pdf" ��Obtaining References policy� regarding the requirement to obtain references covering a candidate’s full employment/work history for those in regulated activity/work within Family Placement
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