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Checking the right to work in the UK
13 February 2024
________________________________________________________________________________________________________________

The temporary adjustments to right to work checks introduced by the Home Office because of the coronavirus pandemic have ended and therefore, digital right to work checks using scanned copies of original documents and verified by video call are no longer permitted. 
All right to work checks must be carried out either as a manual in person check or via the Home Office online right to work system where applicable, as set out in this guidance. 
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Introduction
1. Under the Immigration, Asylum and Nationality Act 2006, UK employers have a duty to prevent illegal working by carrying out prescribed document checks to confirm a person has the right to work in the UK before they start work.  


2. This guidance sets out the procedures to be followed, taking account of the latest Home Office Codes of Practice and guides on conducting right to work checks. Please also refer to the full detailed guidance contained within the Home Office’s Right to work checks: an employer's guide - GOV.UK (www.gov.uk)

3. Please note - Barnardo’s does not have a sponsor licence to sponsor migrant workers so we can only employ workers who already have the correct visa or a pre-existing right to work in the UK.

4. The checks are required to ensure we only employ people who are legally allowed to work for us. The process set out below provides us with a statutory excuse against payment of a civil penalty of £45,000 for a first breach and £60,000 for repeated breaches (per illegal worker), if we employ someone who does not have the right to work and we did not do the correct checks, or we did not do them properly.  It is also a criminal offence to knowingly employ someone who is not entitled to work in the UK, with a prison sentence of up to five years and an unlimited fine if we’re found guilty of employing someone who we knew or had ‘reasonable cause to believe’ did not have the right to work in the UK.

5. From 1 July 2021, EEA citizens and their family members require immigration status in the UK. They can no longer rely on an EEA passport or national identity card, which only confirms their nationality, to prove their right to work. They will be required to provide evidence of lawful immigration status in the UK, in the same way as other foreign nationals e.g. using the Home Office online service.

6. Irish citizens continue to have unrestricted access to work in the UK. They can prove their right to work using their Irish passport or Irish passport card (in either case, whether current or expired), or their Irish birth or adoption certificate together with an official document giving the person’s permanent National Insurance number and their name issued by a government agency or a previous employer. 


Summary of Right to Work in the UK Check Process

7. Checks can either be undertaken via: 

· A manual check of hardcopy original documents (with exception of biometric
     visa documents as the online system must now be used, see Section 9) 

OR
·  An online check using the Home Office online right to work checking system when the individual provides their `share code` to allow us to check their online immigration account.
8. To undertake a manual hardcopy check against original documentation you must follow these 3 basic steps before employment commences:

I. Ask to see the individual`s original documents from List A or B of the acceptable documents on the Right to Work Checklist.
II. Work through Right to Work Checklist (see Checking the right to work in the UK) with the individual present. For further guidance see Guidance on examining identity documents - GOV.UK (www.gov.uk) If someone presents a false document or a genuine document that does not belong to them, please contact your People Team as this will need reporting via the Home Office Employer Enquiry helpline on 0300 790 6268.  
III. Make and keep complete copies of the documents
 and record on the Checklist the date you made the check. This date can be written on the document copy as follows: ‘the date on which this right to work check was made: [insert date]’.  You must copy and retain copies of:

· Passports: any page with the document expiry date (ensuring all four corners are showing), the holder’s nationality, date of birth, signature, immigration permission, expiry date, biometric details, photograph and any page containing information indicating the holder has an entitlement to enter or remain in the UK (visa or entry stamp) and undertake the work in question (the front cover no longer has to be copied).


· All other documents: the document in full, including both sides of an Immigration Status Document and an Application Registration Card.

9. To conduct a Home Office online right to work check you must follow these 3 basic steps:

I. Using the 9 character long share code provided by the individual, use the Home Office online right to work checking service by accessing (https://www.gov.uk/view-right-to-work) and work through and complete the Right to Work Online Checklist (see Checking the right to work in the UK). It is not sufficient to view the details provided by the prospective or existing colleague on the migrant part of the service.

II. Check that any photograph on the online right to work check system is the same as the individual being checked. This can be done in person or by video call. 
III. If the image of the individual on their digital profile is showing incorrectly or is of poor quality, you should advise the individual to update the image on their account. They can do this by visiting: Update your Visas and Immigration account details.
IV. Retain a clear copy of the response provided by the online right to work check system. A copy of the ‘profile’ page confirming the individual’s right to work must be retained on the colleague’s electronic staff file. (This is the page that includes the individual's photo and date on which the check was conducted).
V. You must repeat this process in respect of any follow up check.
Please note: Some individuals have been issued with an eVisa and can only use the online service to prove their right to work. Biometric Residence Card (BRC), Biometric Residence Permit (BRP) and Frontier Worker Permit (FWP) holders are also only able to evidence their right to work using the Home Office online service. 
9.1
Biometric Cards

Biometric Residence Card (BRC), Biometric Residence Permit (BRP) and Frontier Worker Permit (FWP) holders are only able to evidence their right to work using the Home Office online service. This means you cannot accept or check a physical BRC, BRP or FWP as proof of right to work.
Checks using this online service do not require a check of physical documents as the right to work information is provided in real time directly from Home Office systems. The check must be conducted either in person or via video call. 
Retrospective checks will not be required on biometric card holders who, before 6 April 2022, used their physical card to demonstrate their right to work.

BRCs, BRPs and FWPs have been removed from the lists of acceptable documents used to conduct a manual right to work check from the Right to Work Checklist. 
Further guidance on pre-employment right to work in the UK checks:
10. Recruiting Managers (RM) must follow the instructions in the Recruitment & Selection Procedure to conduct right to work checks at the interview stage for all interviewees. This helps to ensure that this practice is non-discriminatory.  The procedure includes the requirement to work through and complete the Home Office Right to Work Checklist (located on Inside.Barnardos).
 
11. Once the check is complete, a copy of the fully completed checklist for the successful applicant must be uploaded to the recruitment system and sent to the Recruiter (REC) with certified copies of the document(s) checked, or information downloaded from the online check process. Conditional offers of employment will not be actioned by REC until all these documents are received.  

12. Any copies of ID documentation for unsuccessful candidates must be securely destroyed.

When to contact the Home Office Employer Checking Service to verify right to work
13. As indicated on the Checklist, you will need to contact the Home Office’s Employer Checking Service (ECS) to establish a statutory excuse. These are:

· When a candidate presents a document non-digital Certificate of Application (CoA) or an acknowledgement letter or email) confirming receipt of an application to EU Settlement Scheme (EUSS) on or before 30 June 2021; or
· When a candidate presents a non-digital Certificate of Application (CoA) confirming receipt of an application to the EU Settlement Scheme (EUSS) on or after 1 July 2021; or
· When a candidate presents a valid Application Registration Card stating that the holder is permitted to undertake the work in question. Any work will be restricted to employment in a shortage occupation; or 
· When the RM is satisfied that the candidate has not provided any acceptable documents and are unable to carry out a check using the online service; or
· When a candidate has not provided any acceptable documents because they have an outstanding application with the Home Office which was made before their previous permission expired or has an appeal or administrative review pending and, therefore, cannot provide evidence of their right to work; or
· When a candidate has not provided any acceptable documents, but the candidate presents other information indicating they are a long-term resident of the UK who arrived in the UK before 1988.

In the above circumstances, a statutory excuse will be established only if you are issued with a Positive Verification Notice (PVN) confirming that the individual is allowed to carry out the type of work in question.
14. The RM must complete the online check and print/ download and save a copy of the result in the usual way. You must also obtain and keep a copy of the Positive Verification Notice (PVN) with regards to the verification of the CoA with the Employer Checking Service. 

15. If the outcome is a Positive Verification Notice it indicates the individual has the right to work in the UK and a statutory excuse will be established.  If the outcome is a Negative Verification Notice, or any unclear result, advice must be sought from the People Team. 

16. If an applicant cannot produce the appropriate documents at the interview stage, the RM should not automatically assume they are living or working illegally.  They must seek advice from their People Team.
Procedure for follow-up right to work checks where the individual has time-limited permission to work in the UK

17. Line Managers (LM) are required to recheck the right to work of colleagues employed who have time-limited permission to work in the UK. This should occur when their previous permission comes to an end. The follow-up check is designed to prevent people from overstaying their immigration leave where this is time-limited. 


18. The Employer Checking Service can confirm the right to work of an individual who has an outstanding application or appeal to the immigration system (see Use the Employer Checking Service - GOV.UK (www.gov.uk).

19. LM are required to work through and complete the Home Office Right to Work Checklist (located on Inside.Barnardos) to conduct follow-up right to work checks and retain a copy of the response for the colleague’s staff file.  

20. If a further recheck is required in the future, LM must diarise the next follow-up check even if a Fixed-Term Contract will expire within the time-limit, in case the contract is extended.

21. LM must send copies of documents copied, together with the completed Home Office Right to Work Checklist to the People Team. 

22. People Team will update Oracle with the new right to work information and retain the documentation on the colleague’s staff file.
Employing colleagues beyond their permitted time-limited stay

23. Provided the LM is reasonably satisfied that the colleague employed has either: 
· submitted an in-time application to the Home Office to extend or vary their permission to be in the UK; or
· made an appeal against an immigration decision or an administrative review against a decision on that application which is outstanding; or
· is unable to provide acceptable documentation but presents other information indicating they are a long-term lawful resident of the UK who arrived before 1998; 
the statutory excuse will continue from the expiry date of the colleague’s permission for a further period of up to 28 calendar days which may enable the line manager to obtain a positive verification from the Employer Checking Service or carry out a Home Office online check.
24. If a Positive Verification Notice (PVN) is received, this will then last a further 6 months. If a Negative Verification Notice is received, Barnardo’s will no longer have a statutory excuse and we cannot continue to employ the person. In this event LMs must contact their People Team for advice and to discuss next steps. 
25. During either the initial 28 calendar days, or the 6 month PVN period evidence is provided that the individual’s case has been determined with permission to stay granted, you can maintain a statutory excuse for the duration of their immigration permission by conducting a check in the normal way. A letter from a solicitor indicating a successful case outcome or a copy of a successful court judgment will not provide you with a statutory excuse. 
Special Circumstances:

Checking New Starters gained through TUPE

26. In order to be sure that we have the correct statutory excuse, Barnardo’s policy is to repeat right-to-work checks on their transferred colleagues. Govt guidance permits us to do this within 60 calendar days from the date of the transfer, to gain the statutory excuse. If the transferor has sponsored an individual to come to work in the UK, managers should contact their People Team to discuss this before the proposed transfer. 


27. We are not required to have a statutory excuse in respect of employment which commenced before 29 February 2008, where the individual has been in continuous employment prior to that date. This includes where employment has continued as part of a TUPE transfer.

Employing International Students

28. Not all international students are entitled to work while they are in the UK, but some are allowed to take limited employment if the conditions of their permission to study permit this. 


29. A student who has been granted permission to be in the UK and is permitted to work may have an endorsement in their passport, which states that they are permitted to work and the number of hours of work permitted during term time e.g., 10 hours or 20 hours a week.  
Alternatively, they may have an eVisa or a Biometric Residence Permit which will also show this information online, in which case employers can do a check by using the online service, entitled  Check a job applicant's right to work: use their share code - GOV.UK (www.gov.uk) 
If permission to work is not stated in one of these documents, the student is not permitted to work. 

30. The immigration rules around students can be complex. More information about student work entitlements is available at Employer's guide to right to work checks: 8 February 2024 (accessible) - GOV.UK (www.gov.uk) and in the Student route caseworker guidance.

Where previous versions of Govt guidance apply

31. Where the employment commenced on or after 29 February 2008, and a statutory excuse was established for the duration of that person’s employment before 16 May 2014, the document checks set out in the Preventing illegal working: guidance for employers published in October 2013 continue to apply. 


32. Where the employment commenced on or after 16 May 2014, and a statutory excuse was established for the duration of that person’s employment before 28 January 2019, the document checks set out in the Right to work checks: an employer's guide, published on 29 June 2018, continue to apply.  


33. Where the employment of an EEA citizen or non-EEA family member commenced on or after 1 January 2021, and a statutory excuse was established for the duration of that person’s employment before 1 July 2021, the document checks set out in the ‘Employer’s guide to right to work checks’, published on 17 March 2021, continue to apply. 

34. On 26 January 2023, changes were made to enable some individuals with an outstanding, in-time application for permission to stay in the UK, or an appeal, or administrative review (3C leave) to prove their right to work using the Home Office online checking service. Therefore, where employment commenced on or after 26 January 2023, and a statutory excuse was established for the duration of that person’s employment before 17 October 2023, the document checks set out in the ‘Employer’s guide to right to work checks’, updated on 28 February 2023, continue to apply.


Employment of Ukrainian Nationals
35. Please refer to Employer's guide to right to work checks: 8 February 2024  which provides details of the visa schemes the Home Office have introduced to support Ukrainian nationals, and their family members, to come to the UK and guidance on conducting right to work checks.   
Further Advice & Guidance:


36. All Government guidance on checking the right to work is accessible here and in addition the following resources are available:
· The online interactive tool: ‘

HYPERLINK "https://www.gov.uk/legal-right-work-uk"
Check if someone can work in the UK

HYPERLINK "https://www.gov.uk/legal-right-work-uk"
’
· The online interactive tool: ‘Employer Checking Service Enquiries’
· Avoiding discrimination while preventing illegal working: code of practice, 2014 - GOV.UK (www.gov.uk) which is particularly useful for recruiting managers.
The Home Office also operates an Employer Enquiry helpline, telephone 0300 790 6268.

Data Protection - All copies of documents taken should be kept securely for the duration of the worker’s employment and for two years afterwards.
People Strategy & Projects Team
13 February 2024
� The Right to Work checklist gives important information on how to conduct a right to work check and what documentation you need to copy and retain.
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